DA BERT D JONES
| BLA 97- 186 Deci ded January 12, 1999

Appeal froma decision of the Wrland (Womng) Dstrict Gfice,
Bureau of Land Managenent, denying a request for reduction of the annual
rental for right-of-way WW81744.

Afirned.

1. Admnistrative Procedure: General |l y--Res
Judi cata--Rul es of Practice: Appeals: General ly

A party who has avail ed hinsel f of the opportunity to
obtain admnistrative reviewof a decision wthin the
Departnent is precluded fromlitigating the natter in
subsequent admni strative proceedi ngs and the Board
Wil not revisit matters previously adjudi cated w t hout
a show ng of conpel ling | egal or equitabl e reasons.

2. Admnistrative Procedure: Generally--Ril es of Practice:
Appeal s: General |y

Assertions of BLMharassnent or retaliation that do not
address whet her BLM properly issued the deci sion on
appeal wll not be considered.

3. Rent -- R ghts-of -Vdy: General |y

The hol der of a right-of-way grant nust pay fair narket
rental for the right-of-way. The Secretary has
authority to charge less than fair narket rental val ue
when the right-of-way hol der provides a val uabl e
benefit to the public or the Departnent wthout charge,
or at reduced rates. However, it is incunbent upon the
right-of-way holder to denonstrate that it is qualified
to receive a wai ver or reduction of rental.

APPEARANCES.  Karen Budd- Fal en, Esg., and Vance E Haug, Esq., Cheyenne,
Woning, for Appellant Delbert D Jones; Jennifer E Rgg, Esg., Gfice of

the Regional Solicitor, US Departnent of the Interior, Lakewood,
ol orado, for Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDGE MULLEN

Del bert D Jones has appeal ed a Decenber 20, 1996, decision issued by
the Wrland (Womng) Dstrict Gfice, Bureau of Land Managenent (BLM or
Bureau), rejecting Jones' request for a further reduction of the annual
rental for right-of-way WW81744.

Jones hol ds a nonexcl usi ve right-of-way, identified as right-of -way
WW81744, which was issued for a 30-year term commenci ng March 5, 1985,
pursuant to section 501 of the Federal Land Policy and Managenent Act of
1976 (FLPWY, 43 US C 8§ 1761 (1994). Jones had applied for the
right-of-way to permt reconstruction, operation, and nmai ntenance of the
Harrington Reservoir and appurtenant irrigation ditches for delivery of
water to Jones' desert land entries. The area encunbered by the right-of -
way grant includes a 184.9-acre reservoir site and 20.6 acres of 30-foot
right-of-way for ditches, for atotal of 205.5 acres. 1/ In Qctober 1984,
BLM appr ai sed the | and and establ i shed a $1,175 fair narket rental val ue
for the right-of-way. In 1985, the Bureau advi sed Jones that the rental
was bei ng reduced by 25 percent to reflect benefits to BLM prograns
resulting fromthe project. 2/ Jones appeal ed, claimng that the charges
were excessive. The Board affirned both the apprai sal and the 25-percent
reduction in Del bert D Jones, 100 | BLA 289 (1987).

Jones asked for a neeting wth BLMto exanmine additional benefits the
public woul d derive fromhis construction, maintenance, and operation of
the reservoir. Followng that neeting, on May 9, 1989, BLMapproved a
50-percent rental reduction to reflect those benefits. The resulting
$587.50 rental was applied through the rental period ending March 4, 1991.

In July 1991, BLMapproved Jones' application to anend the grant, by
adding 9.64 acres to the right-of -way grant, and increased t he annual
rental to $672. 3/

1/ The subject reservoir and ditches occupi ed parts or all of the
following land, located in the Sxth Principal Mridian, B g Hrn Gunty,
VWoni ng,
T 51 N, R 95 W,
Sec. 30: Lots 6, 7, and 8, NE 1/4 NE 1/4,
SWVU4 NEV4, EV2 1/4 SE 1/ 4,
NW1/ 4, SE 14
Sec. 31 Lots 5, 6, and 7, NW1/ 4 NE 1/ 4,
ElV2WV2 S1U2 SEV4
Sec. 32. Lots 6 and 7
T 51 N, R 96 W,
Sec. 25. Lots 9, 12, and 13, SE1/4 NE 1/ 4
Sec. 36: Lot 1.
2/ The rental for the period commencing on Mar. 5, 1985, and endi ng Mr.
4, 1986, was cal cul ated to be $1,555 ($880 rental (75 percent of $1,175)
pI us a $700 noni tori ng fee, less a $25 deposit).
3/ The amendnent added the fol | ow ng | and:
T 51N, R 95 W,
Sec. 29: SW1/4 SW1/4
Sec. 30: SV2 SEVA4
Sec. 31: NVU2 NEV4, SWU4 NE 14,
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n Decenber 12, 1996, Jones net wth BLMseeki ng reconsi deration of
the 50-percent reduction, asserting that the val ue of public benefits
exceed the rental anount, and that, if others are allowed to use the
reservoir, the rent should be reduced to take into account Jones'
construction costs. In response, BLMissued a Decenber 20, 1996, deci sion
denying further reduction. This decision stated, in part:

¢ appreciate the fact the reservoir costs noney to
construct and there is a cost to agricultural users for
irrigation water. But the cost of constructing the right-of-way
facilities on public | ands, including the cost of environnental
mtigation neasures, is in the nature of a private busi ness
decision. You accepted the right-of-way know ng m ni num pool
mtigation woul d be required, and your costs associated wth this
requi renent shoul d have been anal yzed as part of your decision to
proceed wth the project.

Qur regul ations expressly require private users of the
public lands to pay fair narket value rental. The regul ations do
provide for rental reductions if the right-of-way hol der is
providing a val uabl e benefit to the public or to the prograns of
the BLM Your 50%reduction is based on the benefits to BLM
prograns or users of the public lands near or adjacent to your
facility. These val ues include the benefits towldife,
riparian val ues, and mninumpool benefits to fisheries and
waterfow . The benefits can only be provided if the reservoir is
conpl eted, and both the 25%and 50%reducti ons were based on the
assunption the reservoir woul d provi de these benefits. Wth your
conpl etion of the reservoir, these benefits are present.

However, we feel the facility was constructed prinarily to
provide private benefit and that benefit is al so being realized.

Because of this, we cannot justify further reduction of your
rent and all ow conpl etely free use of the public lands. In
summat i on, we feel the 50%reduction you are currently receiving
is warranted, based on an equal partnership of private and public
benefits. Ve do not feel any further rental reduction is
justified. Therefore, the rental reduction of 50%of fair val ue
renains in effect, * * *,

(Decision at 2.) Jones appeal ed.

In his statenent of reasons, Jones advances four reasons for finding
error in the BLMdecision: the 1984 apprai sal was erroneous; the
50- percent reduction approved in 1989 was arbitrary; BLMs denial in the
decision on appeal is a blatant attenpt to retaliate against him and BLM
failed to properly consider the benefits flowng to the public and BLMfrom
his construction of the reservoir. As wll be noted below we find little
nerit inthe first three argunents.

fn. 3 (conti nued)
NE 14 NWLY/4, N2 SEV4
Sec. 32 Lots 6, 7, NW1/4 NWL/ 4, NWL/ 4 SWL1/ 4
S xth Principal Meridian, Wonm ng.

147 | BLA 197

WAW Ver si on



| BLA 97- 186

h April 10, 1997, BLMfiled a Mtion asking the Board to di smss the
appeal because it is barred by the doctrine of admnistrative finality. By
Qder dated June 9, 1997, we denied the notion because certain of the
factual issues in this appeal are distinguishable fromthose adjudicated in
Jones, supra. However, our ruling on the notion to dismss did not
preclude our finding that sone of the facts and argunents require no
further deliberation.

[1] The doctrine of admnistrative finality dictates that when a
party has availed hinsel f of the opportunity of obtaining admnistrative
reviewwthin the Departnent the party is precluded fromlitigating the
natter in subsequent admnistrative proceedings, and the Board wll not
revisit previously adjudicated matters wthout a show ng of conpel |l ing
legal or equitable reasons. Hchard W and Lula B. Tayl or, 139 | BLA 236,
241-242 (1997); Gfford H Alen, 131 IBLA 195 202 (1994). Further,
application of collateral estoppel necessitates a delineation of those
nmatters in issue and those previously addressed i ssues not subject to
relitigation. Sate of Aaska, 140 | BLA 205, 211 (1997).

The deci sion now on appeal denied further rental reduction in response
to Jones' Decenber 1996 request. The decision did not address the fair
narket rental anount, which had been determined in 1985. Jones appeal ed
the decision establishing the fair narket rental. V¢ found that Jones had
not shown error in BLMs nethod of appraisal and affirnmed BLMs fair narket
rental determnation. Jones, supra at 291. There has not been a
subsequent apprai sal and no newfair narket rental rate has been applied to
the right-of-way since the 1985 determnation. The only nodification was
the addition of lands to the right-of-way through an anendnent approved in
1991 and the suppl enental rent for the added | ands based on the per acre
rental determnation made in 1985. Jones did not appeal the 1991 deci si on.

Thus, when Jones chal | enges BLMs appraisal he is attenpting to relitigate
an issue addressed by this Board in Jones, supra. V¢ find no conpelling
legal or equitable reasons for reconsidering this natter.

The deci sion now on appeal did not address the 50-percent rental
deduction currently allowed. In our 1987 decision we found that, based on
the evidence presented at that tine, the 25-percent reduction applied by
BLMto be reasonabl e and supported by the facts. Jones, supra at 292. In
1989, BLMincreased the reduction to 50-percent after review ng additional
evi dence presented by Jones. The 1989 decision increasing the reduction to
50-percent was not appeal ed and it becane final for the Departnment. Jones
states that in Decenber 1996, he approached BLM seeking "further rental
reducti on" because BLMhad stated that further reduction "mght be
warranted once the project was conpl eted.” (Satenent of Reasons (SR, at
6 (enphasi s added).)

Describing his appeal of the decision now under review Jones argues
that BLM"has violated its own rules, regul ations and procedures by
arbitrarily and capriciously denying [Jones] a further rental reduction.”
(SIRat 10.) Thus, the issue is BLMs denial of his request for a further
rental reduction, not whether the "50%rental fee reductionis arbitrary."
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(S(Rat 16.) To reconsider the 50-percent reduction at this tine woul d
lead us to scrutinize BLMs 1989 decision. Again, we find no conpel ling
legal or equitable reasons for doing so.

[2] Jones considers BLMs denial "a formof harassnent” "based upon
posturing and personality conflict.” (SORat 17.) To the extent appel |l ant
seeks to transfer liability in this case based upon assertions of
harassnent or retaliation by BLM we note that such assertions are not
uncommon and have been previ ously di smssed by the Board. Petro-X Gorp.,
127 I BLA 111, 114 (1993); CC ., 116 IBLA 384, 387 (1990). In those
cases, we held that sel ective enforcenent was not the issue as the question
was whether a violation existed. Smlarly, inthis case the issue is
whet her BLM properly issued the deci sion on appeal, not whet her BLM has
di scrimnated agai nst appel | ant .

[3] In his remaining argunent, Jones asserts that "BLMfailed to
properly consider public and BLMbenefits created by the construction of
the reservoir.” (SCRat 13.) Section 504(g) of FLPMA 43 US C 8§ 1764(Q)
(1994), directs the Departnent to assess the fair narket rental value for
right- of - way use of the public lands. 4/ This section al so sets out
ci rcunst ances whi ch all ows the [bpartrrent as it "finds equitable and in
the public interest,” to reduce or elimnate the rental. e of those
i nstances i s when the hol der provi des a val uabl e benefit to the publi c.

The inplenenting regulation, 43 CF. R § 2803.1-2(b)(2)(ii), states
that "[t]he authorized officer may reduce or waive the [right-of -way]
rental paynent” when "[t]he hol der provides wthout charge, or at reduced
rates, a val uable benefit to the public or to the prograns of the
Secretary.” Wiile the regulations do not depict a fornmat for seeking or
granting a reduction or waiver of the fair value rental charges, this Board
has noted that it is incunbent upon the right-of-way hol der to denonstrate
that it is qualified to receive the waiver or reduction. Ruth Tausta-
Wiite, 127 IBLA 101, 103 (1993); Voice Mnistries of Farmngton, Inc., 124
1 BLA 358 (1992). Thi s requi renent al so appl i es when the right - of - way
hol der alleges that the reduction is not sufficient. |ngramVdrm Sorings
Ranch, 135 IBLA 77, 83 (1996).

4/ The pertinent part of this statute reads:

"(g) The holder of a right-of-way shall pay annual |y i n advance the
fair narket val ue thereof as determned by the Secretary granting, issuing,
or renew ng such right-of-way: * * * Rghts-of-way may be granted, issued,
or renewed to a Federal, Sate, or |ocal governnent or any agency or
instrunental ity thereof, to nonprofit associations or nonprofit
corporations which are not thensel ves controlled or owed by profit naki ng
corporations or business enterprises, or to a hol der when the hol der
provides, wthout or at a reduced charge, a val uabl e benefit to the public
or to the prograns of the Secretary concerned, or to a hol der in connection
wth the authorized use or occupancy of Federal land for which the Uhited
Sates is already receiving conpensation for such | esser charge, including
free use as the Secretary concerned finds equitable and in the public
interest."
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The stated reasons for the 25-percent reduction in 1985 was that
Jones' project would enhance wildlife and fishery habitat by naintaining a
reservoir level of at |east 12 feet, installation of approved standpi pes
woul d decrease hazards, and fences on public |ands woul d be rel ocated. See
July 5, 1995, Letter. No formula for calculating the reduction was
identified and no expl anati on was given for how BLMequated the benefits
derived and the anmount of reduction.

Wien Jones chal | enged the 25-percent reduction as insufficient, he
asserted that the benefits could be quantified. He estinated construction
costs of raising the water level to 12-feet at $20,036.55, and cl ai ned an
annual $2,053.75 credit for the water |eft as inactive storage by
nai ntaining the 12-foot level. BLMrebutted his assertion by estinating
construction costs associated wth this benefit at $7,077 (about $236 per
year over the 30-year |life of the grant, or 20 percent of the fair narket
rental value). Jones also contended that it woul d cost him$334.50 a year
to maintain the "inactive" storage. BLMdiscounted this notion, respondi ng
that those costs associated wth maintai ning and operating the reservoir
and ditches should properly be attributed to Jones' irrigation
requi renents. Jones sought recognition for $15,840 as what it woul d cost
himto relocate 3 mles of fence around the reservoir. BLMnoted that the
right-of-way grant provided for this mtigating neasure to protect his
private interests as nuch as to protect the public lands. HFnally, Jones
argued that the val ue of the public |ands woul d be enhanced w th increased
wldife and recreational opportunities, and that his adjoining | ands and
crops woul d be danaged by increased wldife and human intrusion. BLM
replied that those factors were inapplicabl e because of the increase in
val ue to Jones' property and other considerations. n appeal, we found
BLMs apprai sal of the benefits derived fromthe right-of-way reasonabl e.
Jones, supra at 292.

Smlarly, no explanation of the basis for the 50-percent reduction
can be found in BLMs My 9, 1989, deci si on:

A 50%reduction in rental has been approved for both rights-of -
way as a result of our neeting on March 13, 1989. A further
reduction of rental may be considered after the project has been
conpl eted and public benefits fromthe Harrington Reservoir and
rel ated ditches have been eval uated. The continued reduction in
rental wll be subject to conpliance wth the terns and
conditions of the right-of-way grants.

The record contains no report or eval uation of benefits inuring to the
Departnent or the public. A My 2, 1989, nenorandumfroma Gass O eek
Resource Area Realty Special i st summari zes the neeting nentioned in the
decision. At the tine the reservoir had not been conpl eted and none of the
benefits had been realized. The apparent prinary purpose of the neeting
was to di scuss probl ens Jones had financing the project and conpl eting his
desert land entries. 5 The Realty Specialist reported that

5/ That $2,529.10 was ow ng as back rent for the right-of-way was al so
di scussed.
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Jones 6/ strongly cautioned that unless a further reduction in rental was
granted, he woul d pursue an alternative plan to build two reservoirs on
state lands rather than conplete the Harrington project. The Realty
Soecialist also reported that Jones intinmated he woul d w t hdraw an appeal
he had filed on March 4, 1989, if the reduction were granted. Prior to the
neeting, BLM anticipating that the project woul d soon be conpl eted, had
al ready constructed 11 goose nesting islands and had provi ded Jones wth
the material to fence the reservoir area. A that neeting, BLMoffered
$4,000 froma wldlife project account to facilitate conpl etion of the
project. 7/ The Realty Specialist concluded that BLMhas a consi derabl e
investnent of tine and noney in the project warranting cooperation wth
Jones to ensure conpl etion. The only other justification offered for
approvi ng a 50-percent reduction was a conparison of the "linear right-of-
way schedul es" for B g Horn ($16.27 an acre) and Véshaki e ($5.42 an acre)
Qounties, Wonming. Noting that "[t]his is quite a variationin rental

val ue for a conparable land type and simlar value,” the Realty Speciali st
opi ned that a 50-percent reduction would be justifiable. However, he al so
advised that the fair market rental appraisal for this right-of-way was
based on it being a site rather than a linear facility. 8/

Jones now argues that, anong the many benefits realized by the
Departnent, the value of BLMIands has i ncreased by approxi nately $174, 000
as aresult of the reservoir. 9/ He further clains that the agricul tural

6/ Sanley Jones, Delbert's son, was pursuing a desert land entry on
adj oi ni ng | ands whi ch was dependent on the conpl eti on of the Harrington
reservoir. Sanley Jones was listed on Del bert's grant application as
Del bert's authori zed agent and participated in these and ot her di scussions.
He is not an appel | ant because he is not a party-of-record to the right-
of -way grant, but his appearances on behal f of his father are recogni zed.
Se 43 CFER §1.3
7l The funds were offered wth certain stipulations attached. The record
reflects that $4,000 was rel eased for the project in August 1989.
8/ Generally, the proper appraisal nethod for determning the fair narket
rental val ue of nonlinear rights-of-way, including reservoir sites, is the
conpar abl e | ease nethod of appraisal. This narket conparison approach to
apprai sal, otherw se known as the conparabl e | ease nethod, is based on a
reviewof the rental s charged for conparabl e | eases, adjusting for any
di fferences between the subject right-of-way and the sel ected conparabl e
| eases. See Thousand Peak Ranches, Inc., 129 IBLA 397 (1994). For the
Jones right-of -way BLM conpar ed the Jones right-of -way w th conparabl e
leases in the area to establish the rental val ue and there is no evi dence
that it represented an excessive charge. It is also worth noting that the
apprai sed fair narket rental val ue (before reductions) equates to $5. 72 per
acre, a nunber quite simlar tothe linear rental rate the Realty
Soecialist referred to.
9/ BLMdisputes this claim arguing that the only | ands rendered suitabl e
for agricultural purposes by the reservoir were patented to the Joneses
pursuant to their desert land entries. According to BLM the 184.9 acres
of BLMadmni stered | ands used as the basis for Jones estinate are not
suitable for agriculture because they are under water.
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val ue of the water stored for BLMs benefit (the 3 feet above the 9-foot
mninumlevel) is worth $30,660 to $32,865, and states that he coul d easily
sell this water if BLMdid not insist onretaining it. To qualify for
reduction the hol der nust provide a val uabl e benefit to the public or the
Departrment. 43 CF. R § 2803. 1- 2(b)(2)(||) The purported increase in

| and val ue woul d be realized only by applying the land to agricul tural
purposes. Uhder the established nanagenent plans the land wll not be
dedicated to agricultural purposes and the increase wll not be realized.
Further, the benefit to the public or the Departnent is not neasured by the
cost to the hol der, especially when the cost is incurred to satisfy the
terns of the right-of-way grant. Rather, it is the value of the benefit
flowng to the public or the Departnent that determnes the rental

reducti on.

Jones contends that in a Reservoir Managenent F an BLM prepared for
the nearby Vérdel Reservoir and the Harrington Reservoir, 10/ BLM
identified substantial benefits to be realized fromthe reservoir. He
refers to BLMs stated anticipation that the reservoir wll provide an
excel lent fishery and its report of ardent public interest in the reservoir
for recreational purposes. To illustrate these benefits, Jones refers to a
section of the nanagenent pl an where BLM proposes spending up to $42,000 to
devel op recreation sites and opportunities in and around Harrington
Reservoir.

Wien BLM consi dered this factor in its decision, it concluded that
“"the facility was constructed prinarily to provide private benefit and that
benefit is also being realized. Because of this, we cannot justify further
reduction of your rent and all ow conpl etely free use of the public |ands."

(Decision at 2.) Ve disagree wth BLMs assessnent because it fails to
correctly apply the statutory and regulatory intent of the rental reduction
provisions, i.e., reductionis offered to recognize the val ue of a benefit
real i zed, not because t he proj ect has been costly to the hol der or because
the hol der al so receives a benefit. 11/ The val ue of the private benefit
being realized by the right-of-way holder is, or should be, reflected in
the fair narket rental anount.

Both the statute and the regul ati ons specify that a reduction or
wai ver of rental is not warranted unl ess the right-of-way hol der provides
w thout charge, or at reduced rates, a val uabl e benefit to the public or to
the prograns of the Secretary. The anount of a rental reductionis a

10/ The nanagenent plan was devel oped for the Harrington Reservoir and the
nearby Wardel. Mny of the recreational qualities and aspects of the
Vérdel Reservoir were considered applicable to the Harrington Reservoir.

11/ V¢ note that Jones has conplained to BLMabout the hardships he has
faced in conpleting this project. Ve find no evidence of discussions wth
BLM about wai ver or reduction of rental for hardship. The regulation at 43
CFR 8 2803.1-2(b)(2)(iv) authorizes BLMto waive or reduce rental when
it determnes "that the requirenent to pay the full rental wll cause undue
har dshi p on the hol der/applicant and that it isinthe public interest to
reduce or waive said rental ."
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reflection of the value flowng to the public or the Bureau fromthe grant
of the right-of-way or any of the stipulations inposed by BLMas a
condition of granting the right-of-way. It therefore follows that free or
| esser charges shoul d be used only in those circunstances when the public
or the Bureau benefits fromthe right-of-way grant.

(ongr ess enphasi zed that circunstances |eading to totally free use
woul d be rare:

[1]t is not the intent of this Conmttee to al |l ow use of national
resource | and w thout charge except where the hol der is the
Federal Governnent itself or where the charge coul d be consi dered
token and the cost of collection would be unduly large in
relation to the return to be recei ved.

S Rep. No. 583, 94 (ong., 1st Sess. 72-73 (1975) (enphasis added). Thus,
the discretionary application of absolute waiver of rental fees is not to
be exercised capriciously. This concern underscores why it is incunbent
upon the right-of-way hol der to convincingly denonstrate that waiver of the
rental charges is in the public interest.

Jones argues that BLMhas failed to properly assess "the true extent
of the benefits created for both BLMand the general public in conpleting
the Harrington Reservoir.” (SCRat 6.) In doing so he questions BLMs
rational e for the 50-percent reduction: "[T]he 50%reduction was nerely an
arbitrary nunber pulled fromthinair' ** * *** [BM does not explain
how it considered those benefits or what nonetary val ues or cal culations it
pl aced upon those benefits in order to reach the decision that only a 50%
rental reduction was warranted.” (SORat 6, 14.) ¢ agree that there is
no justification for a 50-percent reduction in the record. However, the
issue is not whether the 50-percent reduction is justified. The issue is
whet her a further reduction is warranted.

Jones insists that the rental charge i s excessive because it fails to
"adequat el y consider the benefits * * * created for BLMand the general
public.” However, none of the argunents advanced by Jones quantify these
benefits in a manner that woul d support a further reduction. As noted, BLM
accounted for the benefit flowng to the public and Bureau fromthe
additional water stored in the reservoir. The only unassessed benefits
identified by Jones which nay conprise a basis for further reduction are
t he enhancenents to recreational opportunities and wldlife habitat.
However, neither the evidence submtted by Jones nor the evidence in the
record provi des reasonabl e basis for a concl usion that these benefits
warrant a further reduction in the rental rate. Snply stated, Jones has
failed to carry the burden of proof.

The project had just been conpl eted and the benefits had not been
fully realized when the deci sion was i ssued. BLMwas unable to tell
whet her any of the recreational opportunities and i nprovenents to the
wldife habitat would nmaterialize to the extent expected, and the actual
val ue of those benefits has not been established wth any degree of
certainty. Thus, we nust agree wth BLMs action denying further reduction
at the tine of the decision. Recognizing that the record is lacking in
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nany respects, we do not find that Jones has sufficiently denonstrated
error in BLMs assessnent of the reasonabl e anount of a rental reduction at
the tine of its decision, or that a further rental reducti on was warranted
at that tine.

Inits answer, BLMaddresses what it considers to be equitabl e
estoppel . There are instances throughout the record and in his SCR that
Jones has stated that BLMhad verbal | y assured himthat the rental woul d be
insignificant, and possibly wai ved, when the project was conpl et ed.
However, we find no basis for the application of estoppel in this case. A
precondi tion for invoking estoppel against the Governnent is a show ng of
affirmati ve msconduct on the part of a Governnent agent. For a
msrepresentation to be affirmati ve msconduct, the msrepresentation nust
be inthe formof a crucial msstatenent in an official witten decision.
Janes A Becker, 138 IBLA 347, 349-50 (1997). In this situation of "he
said, | said,”™ BLMdenies that it guaranteed the reduction clai ned by
Jones, but admits that it indicated it woul d consider the public benefit at
the appropriate tine. There is certainly no witten decision to support
Jones' position that the alleged statenents are binding on BLM  Qur
adherence to the requirenent that the erroneous advice be in witing
recogni zes the inherent unreliability of using oral advice or communi cation
as a foundation for future action. Mreover, we find no concl usive
evi dence that Jones relied on this advice to his detrinent. The el enents
of estoppel are not present. See id. at 349-50; Ptarmigan Go., 91 IBLA
113, 117 (1986), aff'd sub nom Bolt v. lLhited Sates, 944 F. 2d 603 (9th
dr. 1991).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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